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McMurray, J.

This is a nedical mal practice case. Plaintiff, Reba V. Davis
brought suit, individually and on behal f of her infant son, Tyler,
agai nst Dr. El bert Cunningham Harriman Cty Hospital and the Gty
of Harriman for injuries sustained by Tyler shortly after his
birth. After reaching a settlenent with Dr. Cunningham the
physi ci an who delivered Tyler, M. Davis anended her conplaint to
i nclude allegations of negligence against the attendant Harri man

City Hospital nurses.?

The def endants noved for summary judgnent. The court granted
summary judgnment on the ground that the plaintiff had failed to
present proof, in contravention of that offered by the defendants,
that any alleged negligence on the part of the defendants, was a
proxi mate cause of Tyler's injuries. M. Davis has appeal ed and
chal l enges the propriety of the summary judgnment. We affirm the

judgnment of the trial court.

The only issue presented, as stated in the plaintiff's brief,
is "whether material evidence exist[s] in the record sufficient to
overturn the Trial Court's granting of summary judgnent as to the

five nurses, and consequently their enployer?"

Ms. Davis settled the clains against two of the nurses, Betty Sanpson and
Mel i nda Latham therefore, this appeal concerns the remaining five nurses, Jean
Angel o, Brenda Rutherford, Rhonda Martin, Vickie Klinnert, and Sharon Underwood and
their enployer, Harriman City Hospital.



Qur standard of reviewin considering the propriety of summary

judgnent is as follows:

The st andards governing an appel late court's review
of a trial court's action on a notion for sumary
judgnent are well settled. Since our inquiry involves
purely a question of law, no presunption of correctness
attaches to the trial court's judgnent, and our task is
confined to reviewi ng the record to determ ne whet her the
requi renents of Tenn.R Civ.P. 56 have been net. Cowden v.
Sovran Bank/Central South, 816 S.W2d 741, 744 (Tenn
1991). Tenn.R Civ.P. 56. 03 provi des that sumary j udgnent
is only appropriate where: (1) there i s no genuine issue
with regard to the material facts relevant to the claim
or defense contained in the notion, Byrd v. Hall, 847
S.W2d 208, 210 (Tenn. 1993); and (2) the noving party is
entitled to a judgnent as a matter of |aw on the undis-
puted facts. Anderson v. Standard Register Co., 857
S.W2d 555, 559 (Tenn. 1993). The noving party has the
burden of proving that its motion satisfies these
requi renents. Downen v. Allstate Ins. Co., 811 S. W2d
523, 524 (Tenn. 1991).

The standards governing the assessnent of evidence
in the summary judgnent context are also well estab-
lished. Courts nust viewthe evidence in the |ight nost
favorabl e to the nonnoving party and nust al so draw all
reasonabl e inferences in the nonnoving party's favor.
Byrd, 847 S.W2d at 210-11. Courts should grant a
summary judgnent only when both the facts and the
conclusions to be drawn fromthe facts permt a reason-
abl e person to reach only one conclusion. [d.

Carvell v. Bottonms, 900 S.W2d 23, 26 (Tenn. 1995).

The material facts are undi sputed. Dr. Cunni ngham deli vered
Tyl er by caesarian section on June 12, 1991, at 10:39 P.M Tyler
exhibited a normal and healthy appearance, and vital signs were
within the normal ranges except for relative tachypnea (faster
breathing rate than normal). Dr. Cunni nghaminstructed the nurses

on duty to "follow closely" Tyler's progress. Dr. Cunni ngham



returned to check on Tyler at 10:55 and 11:15 P.M Dr. Cunni ngham
testified to the followng regarding Tyler's condition at 11:15
P.M:
Well, therespiratory rate at that tinme was 56 which
isalittle high but not terribly alarm ng. Tenperature

was normrmal and heart rate was, | believe, 156. So it was

just one of these things, this baby is having a little

bit of trouble getting started, the lungs are not

expandi ng, |oosening up quite as rapidly as we would

i ke, but still seenmed to be okay.

The record indicates that nothing eventful occurred for the
next 3 hours, and that Tyler was generally "resting quietly” with
even respiration. At around 3:45 A M, the attendi ng nurses noted
that respiration was about 80 per mnute, well above the nornmal
rate, and that Tyler was exhibiting cyanosis (bluish coloration)
around the extremties and nouth. The nurses adm ni stered "bl ows"
of oxygen, which entailed turning on an oxygen tank connected to a
catheter, and holding the catheter in the general vicinity of the
infant's nose and nmouth to help him breathe nore easily. The
nurses al so summoned Dr. Cunni ngham At 3:55 A .M, Dr. Cunni ngham

observed the situation and instructed the nurses to "just watch

[the] infant closely.”

At 4:00 A.M, the nurses adm ni stered nore oxygen. The nurses'
notes indicate that at 5:30 AM, Tyler was cyanotic in color and
had "fl oppy arns."” More bl ows of oxygen were given, which inproved

his color. The nurses' notes show that Dr. Cunni ngham checked on



Tyler's condition at 7:00 AM, at which tinme the attendi ng nurses
informed himthat Tyler's color had been "dusky." Dr. Cunni ngham
opined at the tinme that Tyler's condition was "probably transi-
tional." Fromapproximately 7:20 A M, Tyler's condition deterio-
rated, and he began exhibiting nore alarm ng synptons of respira-

tory distress.

Dr. Cunningham testified that by 8:45 A M, "it becane
apparent to [him that Tyler was not inproving" and he nade the
decision to transfer himto East Tennessee Children's Hospital
The children's hospital pediatric teamarrived around 10:15 A M,
and transferred Tyl er by anbul ance at 12:30 P.M Dr. Cunni ngham s
di scharge diagnosis was: "Tachypnea of newborn with progressive
deterioration of general condition, acidosis and shock-1ike state,
eti ol ogy undeterm ned. Possible septicem a or possi bl e congenital

heart defect was entertained as diagnosis when it left."

As aresult of Tyler's deteriorating condition and respiratory
difficulties, he suffered brain damage and is seriously handi-
capped. Neither Dr. Cunni ngham nor subsequent treating physicians
were able to definitively determine a cause or origin of his

medi cal condi ti on.

As not ed above, after reaching settlenent with Dr. Cunni ngham

Ms. Davis anmended the conplaint on Tyler's behalf to include



al l egations of negligence by the nurses in attendance and Ms.
Brenda Rutherford, the hospital's Director of Nursing. Five of the
def endants, Nurses Jean Angel o, Brenda Rutherford, Rhonda Martin

Vi ckie Klinnert, and Sharon Underwood noved for sunmary judgnent.

In opposition to the notion for sunmary judgnent, M. Davis
filed the affidavit of Ms. Christine Busch, an RN., licensed in
Virginia. In her affidavit, Nurse Busch stated that the defendants
breached the standard of care required of nurses in community
hospitals such as Harriman on several occasions, including
"fail[ing] to recognize in Tyl er Wayne Davis, synptons of respira-
tory distress syndrome ..." The trial court correctly noted that
Nurse Busch's affidavit was sufficient to create a genui ne i ssue of
material fact on the question of the defendants' alleged negli-

gence.

Ms. Davis' counsel stipulated, however, that Nurse Busch was
not qualified to give expert testinmony on nedical causation, and
that she was not being offered as a causation witness. M. Davis
presented the deposition testinony of Dr. Joseph B. Philips, Il
for proof on the causation issue. The trial court found the

fol | ow ng:

The Court finds that the parties have not disputed
the opinion of the plaintiff's expert witness, Dr. Joseph
B. Philips, Ill, that the causation of the plaintiff's
injury was the failure to nore aggressively intervene to



di agnose and treat the plaintiff. He also indicated that
t he nedi cal person responsi ble to diagnose and institute
treatment was Dr. Cunni ngham

Dr. Cunninghamin his deposition indicated that he
was kept fully aware of the condition of the patient by
t he defendant nurses, and that it was his responsibility

to diagnose and institute appropriate treatnent which
i ncl uded the adm ni stering of oxygen.

* * *

The Court finds from the above that any breach of
t he standard of care by the nurse defendants was not the
cause of any personal injury to the plaintiff and that
the Motion for Sunmary Judgnent shoul d be sust ai ned.

T.CA 8§ 29-26-115 requires a claimant to prove that the
defendant's negligence was the cause of his or her injuries. It
provides in pertinent part as foll ows:

(a) I'namalpractice action, the clai mant shall have

t he burden of proving by evidence as provi ded by subsec-
tion (b):

(3) as a proximate result of the defendant's
negligent act or omssion, the plaintiff suffered
I njuries which would not otherw se have occurred;

* * *

For summary j udgnent purposes, once a plaintiff is faced with
a properly supported notion, he or she nust present evidence at
| east sufficient to raise a genuine issue of material fact as to
whet her the defendants' all eged negligence was the proxi mate cause

of her injuries. Kilpatrick v. Bryant, 868 S.wW2d 594 (Tenn.

1993); White v. Methodist Hosp. South, 844 S.W2d 642 (Tenn. App.




1992). Thus, as Ms. Davis has noted in her brief, "the question
herein is whether Dr. Philips' testinony conbined with that of
Nurse Busch establish[es] causation against the five nurses, and
consequently their enployer under the doctrine of respondeat

superior.”

Dr. Philips testified by deposition as foll ows:

Q At this tinme, Doctor, if you would, would you go
ahead and state for us your opinions? And we can
list those, the opinions you have in this case based
upon your review of these records and then we can
kind of go back and take each one and | ook at the
basis for those opinions, if you can do that for us.

MR. WAI TE: Obj ecti on.

A Vel l, nmy overall opinionis that all of the individ-
uals caring for this infant ignored a collection of
synpt ons t hat shoul d have been sufficient to trigger
earlier and nore aggressive intervention to di agnose
and stabilize this infant and prevent what wulti-
mat el y happened.

Q Ckay. Any ot her opinions?
MR, WAI TE: (bj ecti on.

A Well, it's ny opinion that failure to appropriately
di agnose and treat this infant earlier caused the
severe brain injury that the child suffered and t hat
is responsible for why the child is profoundly
i njured today.

Q When you say all ignored the collection of synptons,
who are you referring to when you say "all"?

A Those individuals who were caring for the infant,
the nursing staff and Dr. Cunni ngham

* * *



Al'l right. Let's go back and see if we can now in
terms of what you' ve seen in the chart that evi-
denced signs of respiratory distress and you've
I ndi cat ed when the records show each particul ar sign
was charted which you consider to be clinically
significant.

Let's take that information and get your opinion as
t o when these constellation or accumul ati on of signs
were clinically significant enough to where you
bel i eve Dr. Cunni ngham should have intervened and
then we can tal k about the intervention after we do
t hat .

Wll, | believe that by four A'M on the norning
following birth, which is about five and a half
hours of age, the infant was being given bl ows of
oxygen in order to relieve cyanosis and had had sone
signs of respiratory distress in addition to that
and in addition had the elevated tenperatures. By
that time, by four AAM, sonething nore than order-
ing a blood sugar should have been done.

Now, is it correct to say that you believe that by
four o' clock in the norning the record reflects that
t here were enough signs and synptons of respiratory
di stress that Dr. Cunni hgham shoul d have taken sone
action? 1s that correct?

Yes.

What treatnent would you believe should have been
instituted at that point?

The principal treatnent probably woul d have been t he
adm ni stration of supplenental oxygen.

Ckay. How about fl uids?

As well as the placenent of an intravenous |ine and
adm ni stration of intravenous anti bioti cs.

Had t hat occurred at or about 5:30 A .M, do you have
an opi ni on based upon reasonabl e nedi cal probability
that this infant would not have suffered pernanent
neur ol ogical injury?




A | think that is correct.

(Al'l enphasi s added).

The record reveal s that al though the staff nurses were al | owed
to adm ni ster bl ows of oxygen on an energency basis, they were not
aut hori zed, absent a physician's order, to performthe "adm ni stra-
tion of suppl enmental oxygen" as Dr. Philips opi ned shoul d have been
done. Dr. Philips' testinony supports the defendant nurses’
argunent that it was Dr. Cunni ngham and not the nursing staff, who
was responsible for the diagnosis and treatnment which Dr. Philips
says shoul d have occurred and that the negligence of the nurses or
their deviation fromthe standard of care was not the cause of harm
to Tyler. Dr. Philips further deposed as foll ows:

Q Wth regard to your opinion that there was a fail -

ure to diagnose and treat Tyl er Davis which caused
the serious neurological injury, is it a correct
statenment that Dr. Cunningham was the nedica
person who was charged with the responsibility to
di agnose any conditions and institute treatnent?

MR, WAI TE: (bj ection.

THE WTNESS: | want to hear that again, please.

(Requested portion of record read).

A He was the nedical person, yes.

* * *

Q Can you set your own paraneters as to how you woul d
feel confortable answering that question?

A Now, | et nme make sure | know what you're asking mne.

You' re asking ne can nurses render diagnoses and
prescri be treatnents.

10



Ri ght .

I n newborn intensive care or in newborns.
Ri ght .

Sonme can, those with special training.

Ckay.

> O 2 O =2 QO

Mbst floor nurses, shift nurses are not.

Ms. Davis presented no evidence suggesting that any of the
def endant nurses had "special training"” or authorization to render

di agnoses or prescribe treatnents.

Significantly, the record shows that Dr. Cunningham was
present and observing Tyler's nedical situation at 3:55 AM His
only order to the nurses at that tine was to "just watch infant
cl osely." Dr. Cunningham testified that the nursing staff had
informed himthat they had adm ni stered bl ows of oxygen intermt-
tently, and that he was notified every tine Tyl er was gi ven oxygen.
The foll owi ng portions of Dr. Cunni ngham s deposition testinony are
significant with regard to the communi cati on between hinself and
t he def endant nurses:

Q And during this entire tinmeframe fromthe tinme of

el even o0'clock—er can we actually start it, |
guess, 10:55 when you first saw the child; based on
this late entry in your testinony, had the nurses
comuni cated i n your opinion the information to you
t hat was necessary for you to nmake a proper di agno-

sis of what was occurring with Tyler Davis?

A Yes.

11



A | was kept acutely aware of the baby's condition--
Q kay.

—by the nurses. The nurses were all very attentive
and very concerned the whole tine.

* * *

Q Okay. Were you advised at 5:45 that the respira-
tions of the child were that high?

A | don't know, but | was advised nultiple tines
during that night that the respirati ons were chang-
ing up and down fromtinme to tine.
Q Ckay.
A And the, quote, normal paraneters of respirations
vary between 65 and 30 and then 10 percent either
above or beyond that is not really terribly excit-
ing at that tine.
Q Al right.
But I was aware of the condition of the baby al nbst
m nute by m nute.
Dr. Cunninghams testinony that the nurses provided himwth
all the essential information he needed to nmake an appropriate

di agnosi s i s undi sputed. Further, he testified that "I never |eft

the hospital ... | was always i medi ately available."

From the foregoing testinony, and our review of the entire
record in this case, we find that, taking into consideration al
the evidence in the light nost favorable to the plaintiff and
drawi ng all reasonable inferences in her favor, we concur wth the

judgnment of the trial court that the injuries sustained by Tyler

12



were proximtely caused by Dr. Cunninghamis deviation from the
accepted standard of care and not by any negligence on the part of
t he defendant nurses. The plaintiff has failed to neet the burden

pl aced upon her by T.C A 8 29-26-115(a)(3).

Accordingly, the trial court's judgnent is affirned and the
case remanded for such other and further action as may be neces-

sary. Costs on appeal are taxed and assessed to the appell ant.

Don T. McMurray, Judge

Houston M Goddard, Presiding Judge

Her schel P. Franks, Judge
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JUDGVENT

This appeal cane on to be heard upon the record from the
Circuit Court of Roane County, briefs and argunent of counsel
Upon consi deration thereof, this Court is of the opinion that there
was no reversible error in the trial court.

The trial court's judgnent is affirnmed and the case remanded
for such other and further action as nay be necessary. Costs on

appeal are taxed and assessed to the appellant.
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15



